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(c) If the Federal agency determines
that it cannot comply with the require-
ments of section 7(a)(2) after consulta-
tion with the Service, it may apply for
an exemption. Procedures for exemp-
tion applications by Federal agencies
and others are found in 50 CFR part 451.

§ 402.16 Reinitiation of formal con-
sultation.

Reinitiation of formal consultation is
required and shall be requested by the
Federal agency or by the Service,
where discretionary Federal involve-
ment or control over the action has
been retained or is authorized by law
and:

(a) If the amount or extent of taking
specified in the incidental take state-
ment is exceeded;

(b) If new information reveals effects
of the action that may affect listed
species or critical habitat in a manner
or to an extent not previously consid-
ered;

(c) If the identified action is subse-
quently modified in a manner that
causes an effect to the listed species or
critical habitat that was not consid-
ered in the biological opinion; or

(d) If a new species is listed or crit-
ical habitat designated that may be af-
fected by the identified action.
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§ 403.01 Purpose and scope of regula-
tions.

The regulations contained in this
part implement section 109 of the Act
which, upon a finding by the Secretary
of compliance with certain require-
ments, provides for the transfer of ma-
rine mammal management authority
to the states.

(a) The regulations of this part apply
the procedures for the transfer of ma-
rine mammal management authority
to a state, the form and minimum re-
quirements of a state application for
the transfer of management authority,
the relationship between Federal and
state wildlife agencies both prior and
subsequent to the transfer of manage-
ment authority, and the revocation
and return of management authority
to the Federal Government.

(b) Nothing in this part shall prevent:
(1) The taking of a marine mammal

by or on behalf of a Federal, state or
local government official, in accord-
ance with § 18.22 or § 216.22 of this Title
and section 109(h) of the Act, or (2) the
adoption or enforcement of any state
law or regulation relating to any ma-
rine mammal taken before December
21, 1972.

(c) The information collection re-
quirements contained in §§ 403.03, 403.06,
and 403.07 of this part do not require
approval by the Office of Management
and Budget under 44 U.S.C. 3501 et seq.,
because there are fewer than 10 re-
spondents annually.

§ 403.02 Definitions.
The following definitions apply to

this part:
(a) The term species includes any pop-

ulation stock.
(b) Optimum Sustainable Population or

OSP means a population size which
falls within a range from the popu-
lation level of a given species or stock
which is the largest supportable within
the ecosystem to the population level
that results in maximum net produc-
tivity. Maximum net productivity is
the greatest net annual increment in
population numbers or biomass result-
ing from additions to the population
due to reproduction and/or growth less
losses due to natural mortality.

(c) State management program means
existing and proposed state statutes,
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